UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOUR
NCORTHERN DI VI SI ON

KELLY D. GUWP,
Pl aintiff,
V. No. 2:03 CV 31 DDN
JO ANNE B. BARNHART,

Comm ssi oner of
Soci al Security,

N N N N N N N N N N N

Def endant .

MEMORANDUM

This action is before the court for judicial review of the
final decision of the defendant Commi ssioner of Social Security on
the application of plaintiff Kelly D. Gunp for a period of
disability and disability insurance benefits under Title Il and
Subchapter XVill, Part A, of the Social Security Act (the Act), 42
US C 88 401, et seq., and supplenental security incone (SSl)
benefits under Title XVI of the Act, 42 U S.C. 88 1381, et seq.
The parties have consented to the exercise of plenary jurisdiction
by the undersigned United States Magi strate Judge pursuant to 28
U S. C § 636(c).

I. BACKGROUND

A. Plaintiff's application materials

I n Septenber 2000, plaintiff, who was born in 1963, applied
for benefits, claimng she has been di sabl ed since June 30, 2000.
She alleged that a hip injury and a nental illness nmake her unable
to maintain the ability required to do any job for an extended
period of time due to extrene paranoia of fellow workers. These
probl ens, she indicated, first bothered her in 1981. As to her
daily activities, plaintiff indicated that she cooked tw ce a day,
performed all household maintenance activities, shopped for



groceries every day, read a |l ot, and drove once a nonth. (Tr. 106,
124, 146-49.)

In a work history report, she listed ten jobs she had held
since 1990: a tray person at a hospital kitchen, a delicatessen
wor ker at a grocery store, a lather at a construction conpany, a
sewi ng nmachine operator at a factory, a sandwich nmaker at a
restaurant, an assenbly line worker at a Quaker QCats factory, a
nurse's aide at a nursing home, an assenbly |line worker at "Rival"”
factory, an assenbly line worker at a Tracker Boats (Tracker)
factory, and a cartridge stuffer at a ribbon factory. For the
first six jobs she conpleted fornms on the report that directed her
to provide details about the work. Earnings statenents from 1979
to 2001 indicate that she generally had |ow annual earnings; in
only three of the previous twelve years did she earn nore than
$4000. In her best year, 1994, she earned $7320.15 at Tracker
(Tr. 115, 118, 137-43.)

B. Plaintiff's medical records

In June 1998, plaintiff went to a hospital emergency roomwth
mul ti pl e contusions froma donestic fight, including aswollen (but
not fractured) right foot. (Tr. 356-58.)

On June 14, 2000, plaintiff began treatnent at the G and Lake
Mental Health Center (Grand Lake). Upon adm ssion, her diagnosis
was schizoaffective disorder, cannabis abuse, alcohol abuse,
asthma, and chronic bronchitis. Her d obal Assessnent of
Functioning (GAF) was currently 40, "past 50." An initial
conpr ehensi ve assessnent indicated that her treatnent was intended
to |l ast one year, with her goals being to maintain a job for one
year and to report being happy within six nonths. During a June 15
counseling session at Gand Lake, she appeared restless and



anxious, and had a | abile! affect. She participated in sone group
di scussions but had to |eave the room because of her history of
anger and anxi ety around crowds. On June 21, she conpl ai ned of
hearing a voice telling her to hurt people, but indicated she did
not follow through on what it told her. She also described nood
SW ngs. She admtted abusing intraveneous cocaine, alcohol,
mar i j uana, and net hanphet am ne, whi ch her physician strongly urged
her to discontinue using. He listed her prescription nmedications
as Zypexa and Depakine. (Tr. 268-69, 321-22, 326.)

On June 27, 2000, plaintiff went to the energency room
conpl ai ni ng that she had gone crazy, was seeing things, and could
not eat or sleep. It was noted that she had stopped taking her
nmedi cations the previous week. A nental health practitioner
conpleted a statement to support a peace officer's affidavit to
have plaintiff taken into protective custody for treatnent. She
believed that plaintiff had hom cidal ideation and schi zophrenia
and was a danger to herself or others. Thus, plaintiff was
admtted into Grand Lake. Her GAF was "15/50." Her projected stay
was 3 to 7 days. (Tr. 316-17, 335, 338-40.)

Between July 3 and July 19, 2000, plaintiff was treated at the
Bapti st Regional Health Center. Upon adm ssion, she stated that
she was hearing voices and seeing shadows. She had unresol ved
anger issues. Her GAF was 20 on July 5. The final diagnosis was
intermttent expl osi ve disorder, pol ysubst ance dependence,
personal ity disorder, and asthma. Her GAF at di scharge was 45; her
hi ghest GAF for the past year was 60. She was prescribed Depakot e,
Robaxi n, Flovin inhaler, Prozac, and Cel ebrex. It was noted that
she woul d need | ong-termoutpatient therapy. (Tr. 182-83, 187.)

lUnst abl e, unst eady, denoting an adaptability to alteration or
nodi fication. Stedman's Medical Dictionary at 831 (25th ed. 1990).
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An August 16, 2000 G and Lake progress note indicated
plaintiff reported dizziness, headaches, nausea, and bl acki ng out
and was focusing on getting back on her nedications. (Tr. 303.)

On January 4, 2001, psychologist Peggy Bowen, Ph.D.,
adm ni stered a nmental status exam nation. Plaintiff was alert and
oriented to tine, place, and person. She reported drinking at
| east a gallon of Vodka per day as recently as March 2000 and had
been arrested for fighting and driving under the influence. She
snoked marijuana whenever she could. (Tr. 248-50.)

Dr. Bowen's diagnostic inpressions were schizoaffective
di sorder, cannabis abuse, and al cohol abuse, with a GAF of 55. She
found some evi dence of exaggeration, enbel lishnent, and malingering
and she stated that, according to the nental status exam nation,
plaintiff was not limted in her ability to do work-rel ated nent al
activities, such as understand, renmenber, sustain concentration,
and persist. She opined that plaintiff (1) was limted socially
i nteracting and adapting with others given her history of fighting,
(2) was unable to sustain enploynment, living conditions, and
rel ati onships for nore than a short tinme period, and (3) would be
unabl e to sel f-manage funds. (Tr. 251.)

On January 16, 2001, non-exan ning psychiatrist Bernard L.
Pearce, Ph.D., opined that plaintiff had marked restrictions in
activities of daily living, in maintaining social functioning, and
in concentration, persistence, or pace; and that she had had three

repeated deconpensation episodes of extended duration. He
suggested that drug and al cohol abuse were naterial. (Tr. 264,
266.)

On May 2, 2001, plaintiff, who had mssed her previous
appoi ntment at Grand Lake, reported having stopped her nedications
because Paxil gave her a headache, Lithium caused excessive
uri nation, and she did not want to take Risperdal. J.W Coonfield,
M D., then recomended three "good, safe nedications,” but she did
not want to take them She inforned him that she had been on
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Depaken before and it had hel ped her and that she wanted to try
Trazodone; he prescribed both nedications for her. (Tr. 275.)

Sporadi ¢ attendance coupled w th nedication non-conpliance
resulted in plaintiff's discharge fromtreatnent at G and Lake on
May 11, 2001. Her di scharge diagnosis included schizoaffective
di sorder, bi pol ar t ype, expl osive disorder, intermttent
pol ysubst ance abuse, borderline personality disorder, and a GAF of
40. (Tr. 268-69.)

On June 20, 2001, she went to the energency roomw th a hot
water burn on her abdonen and right side, stating that she had
dropped hot water on herself while cooking. (Tr. 331.)

On July 12, 2001, plaintiff wunderwent a psychol ogical
eval uation by Jan Snider Kent, Ph.D., and reported a history of
mental illness in her famly, abuse by famly nenbers, |ow grades
in school, fighting with peers, and conflicts with authority. She
stated that she had a series of nineteen short-termjobs, varying
fromone day to several nonths. She reported that in the past she
used al cohol and marijuana and had attenpted suicide. As for her
daily activities, she stated that she gets up around 10:00 a.m,
cl eans house all day, and watches novies and reads, although sone
days she cannot concentrate on what she reads. She added that she
does not like to go out in public stores because of her urge to hit
sonebody. She also reported depression, obsessive-conpulsive
synptons, and hal lucinations. (Tr. 360-62.)

Dr. Kent noted that the results of a conbined assessnent of
three tests indicated that plaintiff had no inpairnment by denentia
or delirium He found that she was in the average range for
intellectual functioning and the borderline range for auditory
attention and concentration, had difficulty sustaining treatnent
due to conflicts with treatnent providers, did not appear to have
any significant difficulties understanding and renenbering sinple
or conplex instructions, had shown difficulty sustaining
concentration and persistence with tasks and interacting socially,
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and had no limtations in adapting to her environnent. H s
di agnosi s included schizoaf fective disorder, bipolar-disorder not
ot herwi se specified, with psychotic features, a history of al cohol
and cannabi s abuse, and a GAF of 41. He believed that she woul d be
able to manage her own funds. (Tr. 363-64.)

On  August 1, 2001, Sally Varghese, MD., conpleted a
Functional Capacity Assessnent, rating as "Mrkedly Limted"

plaintiff's abilities to wunderstand and renenber detailed
i nstructions, carry out such instructions, and interact
appropriately with the public. 1n the many ot her sub-categories of

under st andi ng and nenory, sustained concentrati on and persi st ence,
social interaction, and adaption, no significant limtations were
i ndi cat ed. Thus, in a Psychiatric Review Technique form Dr.
Var ghese concluded that plaintiff had noderate restrictions on
activities of daily living, noderate difficulties in maintaining
social functioning, and noderate difficulties in maintaining
concentration, persistence, or pace. She noted that plaintiff's
cognitive skills were fairly intact and that plaintiff could relate
superficially, had poor social skills which could inprove wth
treatnment, and could performsinple tasks. (Tr. 377, 379, 381-82.)

On May 14, 2002, plaintiff self-admtted into Heartland
Heal t h, describing synptons of depression related to her current
life circunstances, i.e., she was honel ess because her ex-husband
ki cked her out of his house. She al so conpl ai ned of hearing voices
and described thoughts of harming herself and others but had no
plan of acting. She did not intend to quit using marijuana. Her
GAF was 20. Her doctor believed that her being arrested for not
having a driver's licence and stealing may have triggered the
adm ssion. She was started on Fluoxetine, which she stated had
hel ped her previously. Thereafter, her condition inproved rapidly.
On di scharge on May 18, she was in inproved condition but was not
interested in a plan of change. Her di agnosis on discharge was
depressi ve di sorder, not ot herw se specified; marijuana dependence;
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unspeci fied nental disorder with synptom exaggeration; borderline
personality disorder; and a GAF of 60. She was prescribed a | ow
dose antipsychotic until My 21,2002. (Tr. 391-93.)

C. The hearing testimony

At the hearing before the Admi nistrative Law Judge (ALJ) on
Sept enber 9, 2002, plaintiff testified to the followi ng. She has
an el event h- grade education and can read and wite, but she cannot
bal ance her checkbook. She has no driver's license; after it was
suspended she did not get a new one. She has either quit or been
fired frommny jobs. At Tracker, she had installed boat |ights,
gas caps, and notor shifters using hand tools and lifted "maybe
five pounds.™ (Tr. 38-40, 68.)

She takes Prozac and Vistaril. Oher nedications caused side
effects or she just did not feel |ike taking them She cannot keep
a job long enough to maintain a nornmal lifestyle. At work, she

cannot remenber what she | earned the previous day. She has audio
and vi sual hallucinations. Tw ce she has attenpted suicide and has
hurt people in fights.? She often gets confused, e.g., she forgets
she is cooking and then burns herself. Sonetinmes she goes days
wi t hout eating without knowing it and forgets to take her nedi ci ne.
She suffers fromanxi ety, depression, and paranoi a. Because of her
depression, she laid in bed for tw weeks in October 2001.
Soneti mes she does not feel |ike she can be around people. She has
probl ens handli ng stress or pressure. She has not snoked marijuana
in over a year and has decreased her al cohol consunption. (Tr. 41,
43-47, 49-51, 53, 74.)

In addition, she has an unknown stonach problem perhaps
"spastic colon or sonething,” and suffers from asthnma and
allergies. She was born with displaced hips, which have worsened

2At the tine of the hearing, plaintiff was awaiting sentencing
after pleading guilty for hitting and knifing a woman. (Tr. 46.)
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over time and cause her to fall unexpectedly. She can sit in a
chair but her legs fall asleep. She cannot walk a half a block
wi thout feeling pain and can only stand for 30 mnutes wthout
having to nove around or sit. She does not have good hand
strength. She cannot keep her attention and concentration for very
| ong. Sonetines her daughters have to rem nd her to shower. Her
hobbi es i nclude reading. (Tr. 49, 51, 54-58.)

Vocati onal Expert (VE) Marianne Lunpe, present throughout the
hearing, testified that jobs plaintiff perforned in the past, as
classifiedinthe Dictionary of Occupational Titles (DOT), coul d be

characterized as (1) kitchen hel per, medium unskilled work, (2)
hand packer, nedium wunskilled work, (3) certified nurse's
assi st ant, medium sem -skilled work, (4) sewi ng nachi ne
operat or/appliqué, light sem -skilled, (5) fast food worker, |ight
unskil I ed, (6) assenbl y/ boat accessories, nmediumsem -skilled, (7)
bartender, light | ow ended sem -skilled, and (8) waitress, |ight
| ow- ended sem -skill ed. She believed that plaintiff could not
performany of her past work at a |l evel other than as indicated by
the DOT. (Tr. 80.)

The ALJ described to the VE a hypothetical individual who (1)
is of plaintiff's age, with a limted education, and past rel evant
wor k as above, (2) has schizoaffective disorder, personality trait
di sorder variously classified, a history of pol ysubstance abuse, a
history of asthma and allergies, and nedically determ nable
inmpairnments resulting in conplaints of hip and various joint pains,
and st omach problens, (3) islimtedto sinple, routine, repetitive
wor k not invol ving i ndependent judgnent for deci si on-maki ng and not
requiring constant attention to detail, (4) is limted to
occasional contact with the public, co-workers, and supervisors,
(5) requires occasional supervision, (6) cannot work at nore than
a "regular" pace (out of fast, regular, or slow, and (7) should
not work at nore than a mld to noderate stress level. (Tr. 81-
82.)



When the ALJ asked whether this individual would be able to
perform any jobs she previously performed within the national
econony, the VE responded that the jobs of kitchen hel per, hand
packer, laundry worker, small parts assenbler, and spin cartridge
| oader would neet the ALJ's requirenents. Wen the ALJ added to
t he hypot hetical that the individual could not (1) lift nore than
10 pounds, (2) stand nore than 30 mnutes at a tinme, (3) sit nore
than 10 mnutes at a time, (4) walk nore than half a block at a
time, (5) squat or craw nore than occasionally, and (6) be exposed
to excessive heat, humdity, or cold or nore than noderate | evels
of dust, funmes, or snoke or have excessive skin contact with soaps,
the VE opined that she could performas a cartridge spin |oader, a
packer or package | oader, and as a small parts assenbler. Wen
plaintiff's attorney asked the VE to assune that the individual has
visual and auditory hallucinations, is sonmewhat suicidal, gets
confused, ranbl es, and has to be shown every day how to do the job
she was shown to do the previous day, the VE indicated that not
renenbering fromday to day howto do sinple, routine tasks "would
not be a characteristic of work in a conpetitive open |abor
market." (Tr. 82-84.)

D. The ALJ's decision

I n a Novenber 26, 2002 decision, the ALJ found the foll ow ng.
Plaintiff has not engaged in substantial gainful activity since
June 30, 2000. She has severe inpairnents of schizophrenic
di sorder, personality trait disorder variously classified, a
hi story of polysubstance abuse, and a history of asthma but no
i npai rment or conbination of inpairnments listed in or nedically
equal to one listed in Appendix 1, Subpart P, Regulations No. 4.
The evi dence has failed to establish the exi stence of any nedically
det ermi nabl e i npai rment which coul d reasonably be responsible for
claimant's allegations of hip and other joint pain. Plaintiff's



hearing testi nony regarding the intensity and severity of synptons,
consi dered under the standards of Pol aski v. Heckler, 739 F.2d 1320
(8th Cir. 1984), was not credible for the reasons outlined in the
body of the decision. (Tr. 18, 24.)

Those reasons were that (1) plaintiff does not have a |ong

work history with higher earnings, (2) nedications have been
hel pful in mnimzing or resol ving her synptons, (3) no side effect
of nmedications was found which lasted for a 12-nonth continuous
period and whi ch woul d reduce her functional capacity beyond what
the ALJ ot herw se found (as discussed in the foll ow ng paragraph),
(4) plaintiff's allegation that she may lay in bed for up to four
days was not persistently made to treating or eval uating doctors,?
(5) plaintiff's allegations of exertional limtations were not
established by evidence, (6) she indicated she read all Kkinds of
t hi ngs and under st ood what she read, and (7) she was able to attend
and respond adequately at the hearing. (Tr. 22.)

Next, the ALJ found the followng. As to RFC, plaintiff is
able to do only sinple, routine, repetitive work not requiring use
of independent judgment or constant attention to detail. She nay
have occasi onal contact wth the public, cowor ker s, and
supervi sors. She needs occasional supervision and should avoid
stress above a mld to noderate level. She is able to work at a
regul ar pace. Plaintiff's "past rel evant work as a kitchen hel per

and hand packager, anmpng others, did not require the perfornance of
work-related activities precluded by the above limtation(s)"
(enphasi s added). Moreover, plaintiff's inpairnments do not prevent
plaintiff fromperform ng her past rel evant work. Thus, she i s not
di sabled. (Tr. 24.)

3n the sane paragraph that addresses plaintiff's testinony
about staying in bed, the ALJ al so sunmari zes plaintiff's testinony
regardi ng troubl e bal ancing her checkbook or doing nath probl ens
and forgetfulness. (Tr. 22.) The ALJ's decision does not clearly
i ndi cat e whet her these statenents were al so discredited.
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E. Plaintiff's arguments

In her brief, plaintiff argues that the ALJ erred i n assessi ng
her credibility (Doc. 16 at 24-27) and in determning that she
coul d perform past rel evant work because substantial evidence did
not support the conclusion that the jobs identified constituted
substantial gainful activity (id. at 14-16). Alternatively, she
argues that the nedical evidence does not support the ALJ's RFC
determ nation (id. at 20-24) and that there i s no evidence that she
has the RFC to perform any past work (id. at 16-20).

II. DISCUSSION
A. General legal framework
The court’s role on reviewis to determ ne whet her substanti al
evidence in the record as a whole supports the Conm ssioner’s
findings. See Krogneier v. Barnhart, 294 F.3d 1019, 1022 (8th G r
2002). “Substantial evidence is | ess than a preponderance but is

enough that a reasonable m nd would find it adequate to support the
Conmi ssi oner’s concl usion.” Id. In determ ning whether the
evidence is substantial, the court nust consider evidence that
detracts from as well as supports, the Conm ssioner’s decision.
See Brosnahan v. Barnhart, 336 F.3d 671, 675 (8th Gr. 2003). So
| ong as substantial evidence supports the final decision, the court

may not reverse nerely because opposi ng substanti al evi dence exists
in the record or because the court would have decided the case
differently. See Krogneier, 294 F.3d at 1022.

To be entitled to benefits on account of disability, a

cl ai mant must prove that she is unable to perform any substanti al
gainful activity due to any nedically determ nable physical or
ment al inpairnent which would either result in death or which has
| asted or coul d be expected to |l ast for at |east 12 nonths. See 42
US C 88 423(a)(1)(D, (d)(1)(A), 1382c(a)(3)(A. A five-step
regul atory framework governs the evaluation of disability in
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gener al . See 20 C F.R 88 404.1520, 416.920; see also Bowen V.
Yuckert, 482 U. S. 137, 140-41 (1987) (describing the framework);
Fastner v. Barnhart, 324 F.3d 981, 983-84 (8th Cr. 2003).

B. Credibility

Substanti al evidence supports the ALJ's adverse credibility
determ nation. The ALJ cited Pol aski and stated that consideration
was given to the factors set forth therein for assessing
plaintiff's subjective conplaints. See 739 F.2d at 1322 (an ALJ
shoul d consider all the rel evant evi dence, including the claimnt's
wor k record, and observations by third parties and doctors rel ating
to daily activities, the duration, frequency, and intensity of the
pai n, precipitating and aggravating factors, dosage, effectiveness,
and side effects of nmedication, and functional restrictions). The
ALJ provided nunerous (and valid) reasons for the adverse

credibility determnation. See Fredrickson v. Barnhart, 359 F.3d
972, 976 (8th Cr. 2004) (the ALJ may discount subjective
conplaints if there are inconsistencies in the evidence as a
whol e); Pearsall v. Massanari, 274 F.3d 1211, 1218 (8th Cir. 2001)
("Alack of work history may indicate a | ack of notivation to work
rather than a lack of ability."); Johnson v. Apfel, 240 F.3d 1145,
1147-48 (8th Cir. 2001) (the ALJ's personal observation of the
claimant's deneanor "is conpletely proper in naking credibility

deternminations”; acts which are inconsistent with a claimant's
assertion of disability reflect negatively upon the claimnt's
credibility); Shelton v. Chater, 87 F.3d 992, 995 (8th Cir. 1996)
(uphol ding the adverse credibility determnation in part because

cl ai mant' s probl ens appeared to be controlled with nedication); cf.
O Donnell v. Barnhart, 318 F.3d 811, 816-17 (8th Cr. 2003) ("an
ALJ may not discount a claimant's allegations . . . solely because

the objective nedical evidence does not fully support thent
(enphasi s added)). Thus, recognizing that "[t]he ALJ is in the
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best position to determne the credibility of the testinony," this
court grants deference in that regard. Johnson, 240 F.3d at 1147.

C. Substantial gainful activity

"Ajob is past relevant work if it was 'done within the | ast
15 years, lasted | ong enough for [the claimant] to learn to do it,
and was substantial gainful activity.'" Mad v. Mssanari, 260
F.3d 887, 890 (8th GCir. 2001) (quoting 20 C. F.R 8§ 404.1565(a)).
"Substantial gainful activity is work activity that is both
substantial and gainful.” 20 C.F.R § 404.1572. Speci fically,
"[s]ubstantial work activity is work activity that involves doing

significant physical or nmental activities," whereas "[g]ai nful work
activity is work activity that [is done] for pay or profit.” 20
C.F.R 8 404.1572(a)-(b). A claimant's earnings will ordinarily
show t hat the clai mant has engaged i n substantial gainful activity
i f the earnings averaged nore than $500 a nonth from January 1990
t hr ough June 1999 or nore than $700 a month fromJuly 1999 t hrough
Decenber 2000. 20 C.F.R 8§ 404.1574(b)(2).

"The Conm ssioner admts that at a mninumthe record is very
confusing as to exactly which of Plaintiff's past enploynent
opportunities the vocational expert was classifying as Kkitchen
hel per or hand packager"” and "that nost |ikely several of these
enpl oynent opportunities cannot be classified as past relevant
work, as it was wunclear if the jobs lasted |ong enough for
Plaintiff to learn to do them and constituted substantial gainfu
activity." (Doc. 17 at 2-3.) But the Conm ssioner urges the court
not to remand because, "while the ALJ did not specify what jobs he
nmeant by among others, it was clearly nmeant to include the
addi tional positions referred to by the [VE], i.e., laundry



wor ker, [ spmal |l parts assenbler, and spin cartridge loader." (ld.
at 4.)

As the Commi ssi oner apparently concedes, substantial evidence
does not support the ALJ's determnation that plaintiff had past
rel evant work as a kitchen hel per or a hand packager. Plaintiff's
earning records do not denonstrate that either of these jobs was
performed at a substantially gainful |evel. See 20 CF. R 8
404.1574(b)(2). Therefore, the ALJ's decision is fatally flawed
and remand i s necessary on this basis al one.

Moreover, the court does not believe that the words "anong
ot hers" rescues the ALJ's decision. The court will not specul ate
that the ALJ neant to conclude that plaintiff's assenbly |line job
at Tracker constituted past relevant work and that plaintiff
retained the capacity to performthat work as it is perforned in
t he general econony. See Wodruff v. Chater, 1996 W. 10925, at *4
(N.D. 1ll. 1996) ("Speculation is forbidden because it would
require the court to wei gh and assess the evidence, arol e reserved

for Comm ssioner."); cf. Garrett ex rel. More v. Barnhart, 366
F.3d 643, 646 (8th Cr. 2004) (the court nmay not substitute its
judgnment for that of the ALJ). Lubrinski v. Sullivan, 952 F.2d
214, 216 (8th Cr. 1991), cited by the Conmm ssioner in support of
the proposition that the ALJ's failure to refer directly to the

other jobs constitutes harmess error, does not support such a
proposition. In Sullivan, the Eighth Grcuit nmerely held that the
ALJ's failure to recognize that the Secretary has the burden of
proving that the claimant, with mnmultiple problens, can perform
ot her work i s error unless evidence is strong enough to support the
out cone despite the |apse. 1d. at 216.

“The laundry work was performed for one nonth and after
plaintiff's alleged disability onset date. (Tr. 40, 60.) Such
wor k, the ALJ concluded, "does not represent the performance of
substantial gainful activity." (Tr. 17.)
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In addition, the ALJ did not satisfy the "duty to ' fully
I nvestigate and make explicit findings as to the physical and
mental demands of a claimnt's past relevant work and to conpare
that with what the claimant herself is capable of doing before he
determi nes that she is able to perform her past relevant work."'"
Sells v. Shalala, 48 F.3d 1044, 1046 (8th Cr. 1995) (quoting
Nimck v. Sec. of Health & Human Serv., 887 F.2d 864, 866 (8th Cr.
1989)); see SSR 82-62, 1982 W 31386, *3 (SSA 82-62) ("Since
[ whet her the claimnt retains the functional capacity to perform

past work] is an inportant and, in sone instances, a controlling
i ssue, every effort nust be nade to secure evidence that resol ves
the issue as clearly and explicitly as circunstances permt.").
Al t hough the ALJ elicited testinony that plaintiff was not sure how
much she lifted or carried at Tracker and that the anount was
"maybe five pounds," the record does not indicate whether this was
the greatest weight she Ilifted or the anmount she Ilifted
occasionally. Even though she testified about sonme details of her
work at Tracker, she made no nention of the nental demands of that
wor k or of other exertional demands of that work and the ALJ fail ed
to make explicit findings regarding the physical and nental demands
of such work. See Ingramv. Chater, 107 F.3d 598, 604 (8th Gr.
1997) ("A conclusory determ nation that a clai mant can perfor mpast

work wi thout [the requisite explicit] findings, does not constitute
substantial evidence that the claimant is able to return to his
past work."). Finally, the ALJ's reference to the DOT pertained to
t he kitchen-hel per and hand-packer occupations, not the specific
description of the job at Tracker. See Pfitzner v. Apfel, 169 F. 3d
566, 569 (8th Cir. 1999) (the ALJ nay discharge the duty to nake
explicit findings regarding the actual physical and nental denmands

of the claimant's past work by referring to the "specific job
descriptions” in the DOT that are associated with the claimnt's
past work). This lack of an express reference reflects nore than
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a nere deficiency in opinion-witing in this case. See id.;
G oeper v. Sullivan, 932 F.2d 1234, 1239 (8th G r. 1991).°
An appropriate order remandi ng the case shall issue herewth.

Do 8 Ve

DAVID D. NOCE
UNITED STATES MAGISTRATE JUDGE

Signed this 16t h day of August, 2004.

*Because renmand is necessary on the basis that substantial
evi dence does not support the ALJ's determ nation of past rel evant
wor k, the court does not reach plaintiff's alternative argunents
concerning the determ nation and application of plaintiff's RFC
ot her than to point out that the ALJ was only required to assess
plaintiff's RFC based on all relevant, credible evidence in the
record, see Tucker v. Barnhart, 363 F.3d 781, 783 (8th Cir. 2004),
and that although plaintiff at tinmes had sub-60 GAF scores, she did
not have such scores for very long, i.e., she was admtted for
hospitalization on May 14, 2002, wth a GAF of 20 but, on discharge
a few days later, had a GAF of 60, see D agnostic and Statisti cal
Manual of Mental Disorders 32, 34 (4th ed. Text Revision 2000).
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